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- Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,

as the one may be against such order, to the appropriate authority in the following way.
AT FCHIC T AL STASH:-

Revision application to Government of India:
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A revisim!'; application lies to the Under Secretary, to the Govt. of India, Revision
Application Uni]«t Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35ibid : - ' '
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a ware se—Qr in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any c}suntry or territory
outside India of on. excisable material used in the manufacture of th’e goods which are
gaxporte'd to any count;ry or territory outside India. . |
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~ In case of goo'ds exported outside India export to Nepai or Bhutan, without
payment of duty. '

. .
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. '
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The above application shall be made in duplicate in Form No. EA-8 as specified
i under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
' which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac. )
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.. Appeal to Custom, Excise, & Service Tax Appellate Tribunal. ’

o | .
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1 Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- | | ,
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal '
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004
In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-
, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is
upto 5 Lac, 5 Lac to' 50 Lac and above 50 Lac respectively in the form of crossed banlk -
draft in favour of Asstt. Registar of a branch of any nominate public sector bank of the

|




place where the bench of an‘y nominate public sector.bank of the place where the bench
of the Tribunal is situated. e :
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In case of the order covers a number of order-in-Original, fee for each 0.LO.

~ should be paid in the aforesaid manner notwithstanding the fact that the one appeal to

- the Appellant Tribunal or the one application to the Central Govt. As the case may be,
1is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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LOne copy of application or O.I.O. as the case may be, and the order of the
" adjournment authorlty shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item Bf the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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" For an apﬁeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall i1101ucie:

(xliiij amount determined under Section 11 D;
(xliv)] amount of erroneous Cenvat Credit taken; :
(xlv) amount payable under Rule 6 of the Cenvat Credit Rules.
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_In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
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 ORDER-IN-APPEAL
The present appeal has been filed by M/s. Hardik Satishkumar Sharma(Proprietor of

Sarjan Engineers), 106, Sarnam County, Gala Zymkhana Road, South Bopal, Ahmedabad -
380058 (hereinafter referred to as “the appellant”) against Order-in-Original No. 125 to
126/JC/LD/2022-23 c}ated 10.02.2023 (hereinafter referred to as “the‘ impugned ordef”)
passed by the Joint Comumissioner, Central GST, Ahmedabad North (hereihafter referr ‘d to as
“the adjudicating authority™). ‘ |

i
|

2. Briefly stated, the facts of the case are that the appellant is engaged in the business.
activity of service provider holding STC No. AQBPS7578NSD003  and
AQBPS7578NSD001. On scrutiny of the data received from the Central Board of Direct
Taxes (CBDT) for the FY 2015-16 & 2016-17, it was noticed that the appellant had shown

less amount of gross value of service provided in ST-3 against the amount shown as “Sales of

Services” in their ITR filed with the Income Tax department as under:

Year Value difference of ST-3 & ITR ITR Service Tax(in Rs.)
2015-16 | Rs. 5,37,88,695/- Rs. 75,04,569/-
2016-17 | Rs. 2,01,74,742/- . : Rs. 30,09,352/-
Total Rs. 7,39,'63,437/- Rs. 1,05,13,922/- |

Accordingly, it appeared that the appellant had earned the said substantiLl income by way of - :

providing taxable services but has not paid the applicable service tax thlereon. The appellant

also failed to attend the pre consultation fixed on dated 23.04.2021.

2.1 Subsec.luently, the appellant were issued a Show Cause Notice No. STC/15-
168/0A/2021-22 sated 23.04.2021 demanding Service Tax amounting to Rs. 1,05,13,922/- for
the period FY 2015-16 & 2016-17, under provisions of Section 73 of the Finance Act, 1994.
The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and
imposition of penalties under Sectioﬁ 76, 77 and Section 78 of the Finance Act, 1994. The
SCN on the similar issued was also issued to the appéllant for F.Y. 2014-15 by the assistant
Commissioner, CGST Div-VI, Ahmedabad North demanding the Service tax Amount Rs.
56,205/- along with interest Section 75 and penalties under Section 76, 77 and Section 78 of V
the Finance Act, 1994. ;
!
2.2 considéring the submission made by the appellant, both the Sho|Lv Cause Notice were

adjudicated vide the impugned order wherein the demand of Service Tax amounting to Rs.

55,87,082/- was confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act,
1994 along with Interest under Section 75 of the Finance Act, 1994 for the period FY 2015-16

asNmposed on. the appellant under
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Section 78 of the Finance Act, 1994 and’(ii). Penalty of Rs. 10,000/ was imposed on the ‘

5 appellant under Section 77 of the Finance Act, 1994.
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3. Being aggrieved with the impugned order passed by the adjudicating authority, the | | <

~ appellant have preferred the present appeal on the following grounds: ) P
o The 31)1)§11a11t‘ submitted that they are approved contractor engaged in czu'i‘ying out . - il
various infrastructure projects for the local government authorities i.e. AMC, GIDC
and th}ﬁed Area Officers in civil contract and sub- contract basis. The Impugned
010 has b§611 passed without proper appreciation of facts and the demand confirmed

are as under:

15-16 I;\lame of the party Amount - Rematks
Ahmedabad Municipal | 3,05,66,888/- non-submission
Corporation ~of supporting documents
Notified Area Office 1,85,344/- Services not covered uader

Mega Exemption

Notification Number 25/2012

5 | Toray Kusumgar *7,45,350/- non-submission
‘ A & Advanced Textile Pvt of supporting documents
; f"f:“: '.‘." | Ltd
.E i i { .
4}# i 16-17 !/—\hmedabad Municipal | 47,73,654/- - non-submission o
i I . : ;
;,; ) Corporation : of supporting documents
Notified Area Office 18,63,564/- Services not covered - under

Mega Exemption

Notification Number 25/2012

Chopra Siddharth 8,06,000/ - non-submission
Jagdishkumay (HUF) - : of supporting documents
TOTAL 3,89,34,800/- T

. l . .
» The appellant submitted that they were awarded various contracts during the F.Y. .

l : :
i 2015-16 iof Rs. 3,05,66,888/- and 2016-17 of Rs. 47,73,654/- by the Ahmedabad

Munic{ipa\ Corporation for carrying out work related to the construction of roads in the

' . city of 'Allunedabad. They received money from AMC deducting TDS and the same is
‘ : ) A
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e ' shown in their form 26AS for respective period. The activity is exempted as per Sr. No

' 13(a) of the Notification No 25/2012-ST dated 20.06.2012.

et 4oy

o The appellant further states that they have raised a bill in F.Y. 2015-16 of Rs.

1,85,344/- for the work carried out till 31.03.2015 against a work contract from the

" Notified Area Office which is local government authority.

Further they also raised a bill of Rs. 18,63,564/- during the F.Y. 2016-17 for the-

work carried out till 31.03.2016 against a work contract from the Notified Area Office
' and the activity is exempted as per Sr. No 12A(a) of the Notification No 25/2012-ST -
dated 20.06.2012.

i
o The appellant further submitted that after considering the T’ervice provided to

AMC of Rs. 3,05,66,888/- and Notified Area office of Rs. 1,85,344/- as exempted,

the taxable value for the F.Y. 2015-16 comes as Rs. 7,45,350/— which is Within
threshold limit as per Noti. No. 33/2012-ST dated 20.06.2012.

Further they also submitted that after considering the service provided to

AMC of Rs. 47,73,654/- and Notified Area office of Rs. 18,63,654/- as exempted, '

the taxable value for the F.Y. 2016-17 comes as 8,00,000/- which is within threshold.
limit as per Noti. No. 33/2012-ST dated 20.06.2012. '

Therefore, they are not under legal obligation to pay service tax for the

F.Y. 2015-16 and 2016-17 and the demand confirmed by the impugned OIO is
wrong and needs to be vacated. |

e The appellant submitted that invocation of the extended period and penalty as

per section 78 of the Finance Act,1994 in the fact and ci:rcumstanceé of the

case is arbitrary , bad and illegal and prayed that the appe‘al may be accepted ":

and the OIO may be set aside in light of the above. i

4, _ Personal hearing in the matter was held on dated 20.12.2023. Shri Manoj Kansara, Tax
Consultant appeared on behalf of the appellant. He reiterated the written submission and
requested to allow their appeal. He also submitted additional written submission at the time of
PH.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documents available on record. The issue to be
decided in the present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand of service tax against the appellant along with interest and o ' v

penalty, in the facts and circurhstance of the case,ds-legal and proper or otherwise. The 1

. . . a—ggi 3 3;
demand pertains to the period FY 2015-16 & 20160148 tureq @ | : ’
L B RS
. i R \';. ey




FreRRR AT R

F.No. G/-\PPL/COM/STP‘/3878/2023-A|3peaI

6. I find that i
2015-16 & 2016-!

in the SCN i in question, the demand has been confirmed for the pcuod F Y

17 as the appell'mt failed to produce fhe sufficient suppo1tmg documcnts in
case lof Amount Received from Ambhedabad Municipal Corporation. Further Lhc—: adjudicating

. authority didn’t consider, the service provided to Notified Area Office as exempted.

.7 Now, as per thI submission made before me, they were awarded various contracts by the

AMC during the FlY 2015-16 & 7016-17 and received Rs. 3,05,66,888/- & 47,73,654/-in

respective F.Y. after deducting TDS and the same is shown in their form 26AS for respective

period. The appellant has furnished the copies of the contracts in support of their claim. The

- appellant has claimed that the same were for execution of laying water distribution & .

drainage pipeline and construction & widening of Road and the both are exempted service as . S

per Sr. No. 12(e) and 13(a) respectively of the Noti. No 25/2012-ST. This needs detailed

verification and examination. ' _ ‘
7.1 FurthelI in view of the above the claim of benefit of Notification 33/2012-ST dated
20.06.2012 also[ needs to be examined. Therefore, I am of the considered view that as the
appellan% could lno% produce the documents at the time of original adjudication, he should be
~given the opportur ity to produce the same befme the adjudicating authority in the interest of
 natural justice; Hence the matter needs to be remanded back for fresh adjudication.in respect

of the demand confirmed.

8. In view of the ébove discussion, I allow the appeal filed by the appellant by way of o

1emand back.
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The appeal filed by the appellant stands disposed of in above terms.
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(Manish Kumar) |
Supel111tendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST
To, '

~ M/s. Hardik Satishkumar Sharma, - Appellant




(Proprietor of Sarjan Engineers),
106, Sarnam County, Gala Zymkhana Road,
South Bopal, Ahmedabad - 380058

The Joint Commissioner,

_CGST, Ahmedabad North

Copy to :
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Respondert

1) The Pri.ncipal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North

3) The Joint Commissioner, CGST, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North
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